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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
GERBER, Judge: Respondent determ ned a $48, 695. 49

deficiency in estate tax, and the follow ng i ssues renmain
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for our consideration:! (1) Wuether the estate nay exclude one-
hal f of the value of a residence, of which decedent owned an
undi vided joint interest, fromthe gross estate, and (2) whether
the estate is entitled to deduct $10,070 in nortgage settl enent
fees fromthe gross estate.

FI NDI NGS OF FACT?

Marie L. Concordia (decedent) was born on Novenber 17, 1911
and died on June 16, 1996. Decedent’'s last wll and testanent
provi ded that decedent’s two nieces were to be the sole and equal
beneficiaries of the estate. Beginning in 1951 and until
February 1987, decedent lived in a residence on Wstern Avenue
(Western). Wen decedent noved into Western, she resided there
with her nother, sister (the sole beneficiaries’ nother), and two
nieces. Initially, decedent owned Western as a joint tenant with
right of survivorship with her sister and nother.

Decedent’s nother died in 1961, and decedent’s ni eces noved
fromWestern during 1964 and 1967 at the tinmes of their
respective marriages. Decedent and her sister continued to
reside together at Western from 1967 until February 1987, when
decedent’ s sister died, |eaving decedent as sol e surviving owner

and resident of Western. During the early 1970s, decedent and

! The parties stipulated that the notice of deficiency
cont ai ned seven adjustnents; only two of themremain in
controversy.

2 The parties’ stipulations of facts are incorporated by
this reference.
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her sister purchased a rental property on Bradley Lane (Bradley).
Decedent’s sister was responsi ble for managi ng the Bradl ey rental
activity. Decedent becane sol e owner of Bradley upon her
sister’s death.

During the period under consideration, one of decedent’s
ni ece/ beneficiaries was married to Edward C. McReady, and during
1987 they lived with their 15-year-old son and two dogs at a
residence on Prinrose Street (Prinrose). The MReadys, at that
sane tinme, also had two daughters who were away from hone
attending college. Prinrose was within wal king distance of
West er n.

After her sister’s death in 1987, decedent was 75 years old
and in good health. Although she was independent and capabl e of
Iiving al one, decedent decided that she could no |onger live at
Western. She made that decision because of angui sh caused by the
menories of her sister at Western and because she did not feel
safe living alone at Western. She considered living in an
apartnment near Western so that her two dogs could be kept at
Western and not confined to an apartnent. She | ocated sone
apartnents with nonthly rent in a range from $1, 000 to $1, 500.
Decedent was not financially able to live in an apartnent and to

mai ntai n her dogs at Western.
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Around that sanme tinme decedent conferred with M. MReady
about other alternatives. Decedent inquired whether she could
live at Prinmrose with her dogs and pay rent that she could
finance by either renting or selling Western. The MReadys were
not willing to board her dogs, because they already had two dogs
of their own. Further discussions and negotiations resulted in
an agreenent under which decedent agreed to deed Western to the
McReadys, and M. MReady woul d manage the rental activity at
Bradl ey for decedent. It was al so understood that decedent woul d
live with the McReadys at Prinrose, that decedent’s dogs could
remain at Western, and that the MReadys’ daughters woul d reside
at Western during breaks fromcollege and after their
graduations. It was al so expressly understood that as |ong as
t he McReady chil dren used Western, decedent would have access to
visit and care for her dogs.

Decedent did not execute a deed to Western until Novenber
1990, when she deeded Western to herself and her niece Ms.
McReady as joint tenants. The transfer by deed did not take
pl ace until alnost 4 years after the agreenent because of M.
McReady’ s request for a delay. He was the subject of a lawsuit
and did not wish to have additional property in his nane. M.
McReady was not made a joint tenant of Western. At the tinme of
the transfer by deed, it was agreed to make decedent a joint

tenant on Western in order to continue to take advant age of
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honmest ead and senior citizen deductions available in the District
of Col unbi a.

In accord with the agreenent, decedent resided at Prinrose
with the McReadys from February 1987 through the tinme of her
deat h, June 1996. During nost of that period, decedent continued
to be in good health, and she took care of her own needs.

Decedent was also financially self-sufficient during that period.
During that period, various of the McReady children occupied
Western in accord with the agreenent. Also, M. MReady nmanaged
the Bradl ey rental property during the period 1987 through
decedent’ s death, placing tenants, negotiating | eases, collecting
rents, and seeing to its maintenance.

M. MReady |ent decedent $95,000 to enable her to pay off
an existing nortgage and refinance the Bradl ey nortgage to obtain
nore favorable interest rates.

At the tinme of decedent’s death, Western had a fair market
val ue of $270, 000, 50 percent ($135,000) of which was included in
the gross estate. The remai nder of the principal assets in the
gross estate consisted of: Bradley ($280,000); securities
($227,913); and cash and bank accounts ($56,983). The deductions
fromthe gross estate included: Funeral expenses ($11, 736);
attorney’s fees ($1,481); other expenses ($1,653); financing and
closing costs incurred to refinance Bradl ey ($10,070); and debts

of decedent ($109, 152, $95, 000 of which was due to M. MReady).
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M. MReady, as executor of decedent’s estate, decided to
refinance Bradley in order to distribute liquid assets to one of
the two heirs. M. MReady reasoned that Bradl ey was under a
|l ong-term | ease and that he would have to refinance the property
to renove equity to pay one of the beneficiaries her share in
liquid assets, rather than to deed Bradley to them as cotenants.
Ms. MReady and her sister, as the nieces and beneficiaries of
decedent, each received assets worth $225,800 fromthe estate,
and M. MReady received $8,400 and repaynent of the $95, 000
decedent owed him

At the tinme of trial, the per-nonth rental value of Prinrose
was $4,500 to $5,000. Using the Consuner Price |Index, as
publ i shed by the U. S. Departnent of Labor, Bureau of Labor
Statistics, the average (on the basis of $4,750 per nonth)
i ndexed rent for Prinrose from March 1987 to June 1996 was
$408, 560.

OPI NI ON

The estate has contested respondent’s determ nations that
the entire value of Western was includable in the gross estate
and that the estate is not entitled to deduct the closing costs

incurred to refinance the Bradley rental property.
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A. Is the Estate Required To Include the Full Val ue of Western
in the G oss Estate?

The estate tax is levied on the taxable estate. Sec.
2001(a).®* The taxable estate equals the gross estate, |ess
deductions. Sec. 2051. Generally, under section 2033, the gross
estate includes the value of all property to the extent of a
decedent’s interest therein at the tinme of death.

In particular, the question we consider is governed by
section 2040(a), which, in pertinent part, provides:

SEC. 2040 (a). Ceneral Rule.--The value of the
gross estate shall include the value of all property to
the extent of the interest therein held as joint
tenants with right of survivorship by the decedent and
any other person, * * * except such part thereof as may
be shown to have originally belonged to such ot her
person and never to have been received or acquired by
the latter fromthe decedent for |ess than an adequate
and full consideration in noney or noney’'s worth:

Provi ded, That where such property or any part thereof,
or part of the consideration with which such property
was acquired, is shown to have been at any tine
acquired by such other person fromthe decedent for

| ess than an adequate and full consideration in noney
or noney’s worth, there shall be excepted only such
part of the value of such property as is proportionate
to the consideration furnished by such other person: *

* %

| f part of the consideration is found to have been
contributed by the surviving joint tenant, then the part of the

val ue of the property that is proportionate to such consideration

3 AIl section references are to the Internal Revenue Code,
as anended and in effect as of the date of decedent’s death, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.
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is not included in the decedent’s gross estate. Sec. 20.2040-1,
Estate Tax Regs.
Section 2040 creates a rebuttable presunption that the
entire value of the jointly owned property is includable in the
decedent’ s estate with the burden falling upon the estate to show

t he consi derati on. Hahn v. Conm ssioner, 110 T.C. 140, 144

(1998); Estate of Heidt v. Conm ssioner, 8 T.C. 969 (1947), affd.

per curiam 170 F.2d 1021 (9th G r. 1948). Finally, our
determ nati on of whether Ms. MReady provided consideration
adequate to exclude from decedent’s gross estate one-half the

val ue of the Bradley property is a factual one. Estate of Heidt

v. Conm ssioner, supra at 974.

Respondent argues that the estate has not shown that there
was sufficient consideration.* The estate counters that there
was adequate consideration in the formof property managenent
services with respect to Bradley and the |iving acconmobdati ons
provi ded by the McReadys to decedent, all in exchange for an
interest in Western.

In particular, respondent relies on Spaeder v. United

States, 478 F. Supp. 73, 79 (WD. Pa. 1978). In that case the

4 Respondent al so argued that no valid agreenent existed
bet ween decedent and the McReadys because it was an unenforceabl e
oral agreenent to convey real property. W quickly dispense with
t hat argunment because decedent actually deeded the property to
Ms. MReady and herself, albeit alnost 4 years after the
parties’ oral agreenent.
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deceased, less than 2 years before his death at 85 years old, had
suffered a broken hip that left himunable to clinb the stairs of
his residence. As a result he gave approxi mtely $100,000 to two
friends on the understanding that they would use the noney to
acquire a residence of which the deceased was entitled to occupy
a portion. The acquired residence was held by the deceased and
his two friends as joint tenants with right of survivorship.

The estate in that case argued that the friends had supplied
sone of the nonetary consideration to purchase the residence and
that they provided consideration to the deceased in the form of
“care, confort, and support”. 1d. The District Court found that
t he deceased had provided all of the nonetary consideration and
“that care, confort, and support to * * * [the deceased] cannot
constitute consideration furnished for the acquisition of the
real estate * * * [because section 20.2040-1(a), Estate Tax
Regs.] requires that the consideration be adequate and full in

noney or noney's worth”. | d.

The estate in this case contends that Spaeder does not stand
for the absolute legal principle that the providing of |iving
accommodat i ons can never be adequate consideration for purposes
of section 2040. 1In addition, the estate contends that

decedent’ s circunstances are factually distinguishable fromthose

i n Spaeder.
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We agree that the holding in Spaeder is limted to the facts
of that case and that the facts we consider here are
di stingui shable. In Spaeder, the deceased had put up the entire
anmount of consideration and lived in the residence acquired in
joint tenancy with friends. |In addition, the deceased in that
case was ol der than decedent here, and he was infirmand in need
of care. Decedent here exchanged an interest in Wstern for
(1) The right to reside in Prinrose, (2) the right to maintain
her dogs at Western, and (3) the services of M. MReady in
managi ng Bradl ey. Decedent was in good health and self-reliant
at the tinme of the 1987 agreenent. Although she housed her dogs
at Western, she was seeking a nore secure place to reside after
the death of her sister, who had lived with decedent for an
ext ended peri od.

We recogni ze that Ms. MReady, along with her sister, was
t he natural object of decedent’s bounty and naned as the sole
heir of decedent, and that fact causes us to nore closely
scrutinize their transactions. However, it does not

automatically negate their agreenents. See Caligiuri v.

Comm ssi oner, 549 F.2d 1155, 1157 (8th Gr. 1977), affg. T.C

Menmo. 1975-319; Perry v. Conm ssioner, 92 T.C. 470, 481 (1989),

affd. 912 F.2d 1466 (5th Cr. 1990).
It is inportant to note that Ms. MReady and her sister, as

beneficiaries, each received a distribution of assets worth
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$225,800. The consideration received by the McReadys is outside
of that distribution. |In other words, the deeding of Western in
1990, 6 years before decedent’s death, was outside of the equal
di vision of the probate estate. Upon the death of decedent, Ms.
McReady becane the sol e owner of Western

Al t hough respondent questions whether the facts in the
record support the ultimte conclusion that there was an
agreenent and that consideration was exchanged, the credi ble and
uncontradi cted testi nony of wtnesses and corroborating evidence
in the record support the existence of the agreenent and the
exchange of consideration between the parties.

Havi ng decided that there were an agreenent and the exchange
of consideration, we nust now deci de the anount of “adequate and
full” consideration given by the McReadys in exchange for an
interest in Western.® The estate contends that there are two

types of the consideration exchanged for Bradley--the rental

> W observe that the original agreenent between the
McReadys and decedent was to deed full fee ownership to the
McReadys. On account of M. MReady’s concerns about ownership
of assets in his nane because of pending unrelated litigation,
t he deedi ng of Western was del ayed until 1990, and, ultimately,
only an undi vi ded one-half interest was deeded to Ms. MReady.
In part, decedent renained a joint owner of Western to take
advant age of real property tax benefits. Although these
variations fromthe agreenent may have sone |egal inplications,
neither party has focused on this aspect. Perhaps the fact that
only one-half the fair market value of Western was excluded from
the gross estate has nooted any question about this aspect.
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val ue of Prinrose and the value of M. MReady's services in
managi ng Br adl ey.

Wth respect to the fair rental value, the estate called two
expert w tnesses and through their testinony was able to
establish an indexed fair rental value for Prinrose. W have
found that the fair rental value of Primose for the period under
consi deration was $408,560. Wth three adults sharing Prinrose,
we use one-third of the rental value or $136, 187 as the
consideration attributable to the decedent’s use of Prinrose.

The rental value was cal cul ated for the anount of tine that
decedent actually survived fromthe time of the 1987 agreenent.?®

W note that $136,187 is greater than one-half the $270, 000
fair market value of Western at the time of decedent’s death
However, the standard for evaluating the anount of consideration
in this context is specifically set out in section

20. 2040-1(a), Estate Tax Regs.’ That formulaic approach to

6 W note that the fair rental val ue was derived by
mul ti plying the nunber of years that decedent actually lived with
the McReadys by the annualized fair rental value on the basis of
Bureau of Labor Statistics indexes. Decedent survived al nost 9
years fromthe tinme of the 1987 agreenent with the MReadys.
Decedent was 75 years old at the tinme of the agreenent, and her
life expectancy, at that tinme, was sonewhat |onger than she
actually survived. Accordingly, the estate’ s approach to val ue
was conservati ve.

" Sec. 20.2040-1(a)(2), Estate Tax Regs., in pertinent part,
provi des:

the entire value of * * * [jointly held] property is
(continued. . .)
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determning the portion of the fair market value of a jointly
hel d asset that should be excluded fromthe gross estate, nay be
expressed as follows: the fair market value of the property at
the date of death is nultiplied by a ratio that has the
consideration furnished by the survivor as the nunerator and the
total consideration paid to acquire and i nprove the property as

t he denom nator. See Estate of Young v. Commi ssioner, 110 T.C.

297, 315 (1998); Estate of Van Tine v. Comm ssioner, T.C. Mno.

1998- 344.

The approach used in section 20.2040-1(a)(2), Estate Tax
Regs., neasures the survivor’s contribution to the jointly owned
property against the decedent’s contribution. At the time of the
1987 agreenent, decedent’s sister had just died, and decedent had
becone the sole owner of Western. However, the regulation, with
respect to the denom nator of the exclusionary formula, uses the
| anguage “total cost of acquisition and capital additions.”

It is sonewhat difficult to apply the concept of cost to the

circunstances of this case. In 1987, decedent had just acquired

(...continued)

included [in decedent’s gross estate] except such part
of the entire value as is attributable to the anount of
the consideration in noney or noney’'s worth furni shed
by the other joint owner or owners. * * * Such part
of the entire value is that portion of the entire val ue
of the property at the decedent’s death * * * which the
consideration in noney or noney’'s worth furni shed by
the other joint owner or owners bears to the total cost
of acquisition and capital additions. * * *
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t he sol e ownership of the property as sole surivivor of three
joint tenants culmnating a 36-year period. In 1987, decedent
exchanged an undivi ded one-half interest for a place to |live and
for services. As it relates to decedent, it could be said that
her cost m ght have been the anount she paid, if any, at the tine
(1951) she began occupyi ng West ern.

No matter which approach we use, the cost, plus inprovenents
of Western, would not exceed its $270,000 agreed fair market
value as of the tinme of decedent’s death in 1996. Using the
$270,000 in the denom nator of the fraction clearly sets a higher
bar for the estate’s quest for exclusion of Ms. MReady’ s joint
interest. W are not called upon to deci de whether an excl usion
of nore than one-half of the fair market value from decedent’s
gross estate nmay have been warranted because the McReadys may
have paid nore consideration than decedent; the parties have not
pl aced these aspects in issue or addressed them

Qur holding that $136, 187 was the indexed fair rental val ue
exchanged for the undivided one-half interest in Wstern
satisfies the estate’s burden of showng that Ms. MReady’s
acquisition was for an adequate and sufficient consideration to
support the estate’s claimthat $135,000 of the $270,000 fair
mar ket val ue can be excluded fromthe gross estate.

Al though the estate has satisfied its burden wth respect to

excl udi ng $135,000 fromthe gross estate, we note that we have
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not deci ded the value of the services performed by M. MReady in
managi ng the Bradley rental property. On this record, his
services would likely be difficult to value, but if those
servi ces should be included in the nunerator of the formula for
exclusion, it is clear that additional value would be added to
t he nunmerator of the exclusionary equation because of his
performance over 9 years. Because the estate has shown
sufficient consideration to warrant the exclusion of one-half of
the fair market value of Western (the anmount clainmed by the
estate), we need not address the value of M. MReady’'s services
i n managi ng Bradl ey.

B. Is the Estate Entitled To Deduct the $10,070 Mbrtgage
Settl enent Fees Fromthe G oss Estate?

The estate clained a $10,070 nortgage settlenment fee as an
adm ni strative expense. The $10,070 was incurred in the
refinanci ng/ nortgaging of the Bradley rental property in order to
take value fromthat asset to pay the estate’s debts.

Cenerally, adm nistrative expenses are deductible fromthe
gross estate in conputing the taxable estate. Sec. 2053(a)(2).
More specifically, deductible adm nistrative expenses nust be
actually and necessarily incurred in the admnistration of the
estate, which includes the paynent of debts and distribution of
the property to persons entitled to it. Sec. 20.2053-3(a),

Estate Tax Regs. Expenditures incurred for the individual
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benefit of the heirs may not be deducted fromthe gross estate,
if not essential to the settlenent of the estate. 1d.

The gross estate here, in addition to one-half of the val ue
of Western, consisted of cash, securities, and the Bradl ey rental
property. The debts, funeral expenses, and other adm nistrative
expenses, totaling $124, 022, consuned the $56,983 of cash. 1In
that setting the executor decided to obtain cash fromrefinancing
and nortgagi ng Bradl ey, rather than selling securities. M.
McReady, the executor, explained that he nortgaged Bradl ey,
“because the * * * [Bradley] was then occupied by a tenant under
a long-term| ease.”

Respondent contends that one of the factors we shoul d
consider is that the estate’s major debt was $95, 000, which was
owed to the executor, M. MReady, causing the estate s |ack of
l[iquidity. Respondent also points out that the securities (over
$200, 000) or Bradl ey could have been sold subject to the | ong-
termlease to pay off the $95, 000 debt due M. MReady and the
ot her obligations of the estate. Respondent al so argues that the
estate failed to show that a sale of Bradl ey woul d have been
insufficient to pay off the debts.

W agree with the estate that the $10,070 was necessarily
incurred in the adm nistration of the estate. W surm se that
M. MReady’s explanation that Bradley was subject to a |long-term

| ease nmeans that Bradley would bring less than a fair market
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val ue price or that the | ease woul d cause sone ot her inpedi nent
to the sale. In the circunstances here, M. MReady, as
executor, had three basic choices: (1) Sell Bradley, (2)
distribute it in kind to the nieces as cotenants, or (3)
distribute it in kind to one niece in fee sinple. Because there
was insufficient cash and liquid assets to satisfy the debts of
the estate and distribute Bradley in kind to one niece, it was
necessary to refinance it to acconplish that end.

After Bradley was nortgaged, the estate was divided by
cashing out Ms. MReady’'s sister and transferring to Ms.
McReady the nortgaged Bradl ey property and the remai nder of the
estate, which likely included securities. Respondent contends
that we should be influenced by the fact that nost of the
estate’ s debt ($95,000) was owed to the executor, M. MReady.
Respondent contends that this was nore to the McReadys’ benefit
than the estate’s. W do not agree with respondent’s reasoning.
It makes no difference that the debt was due to M. MReady
rather than to a bank. There is no question about the validity
of the debt, so that it nmakes no difference to whomit is owed.

Accordingly, we hold that the estate is entitled to reduce
the gross estate by the $10,700 in nortgage settl enent fees.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




